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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

Plaintiff-Respondent,

)

Nos. 46728-2019, 46729-2019

)

46730-20 1 9

&

)

V.

)

Ada County Case Nos. CR-FE-201 5-13350,

)

CR-FE-2015-14637

ERIC CHRISTOPHER NASKER,

)

Defendant-Appellant.

)

& CR01-18-53830

)

RESPONDENT’S BRIEF

)

ISSUES
1.

Is

Nasker’s claim that the

district court

abused

its

discretion

by revoking

his probation in

docket numbers 46728 and 46729 barred by the doctrine of invited error?
2.
Has Nasker failed to establish that the district court abused its discretion by imposing a
uniﬁed sentence 0f six years, with one and one-half years ﬁxed, upon his guilty plea to
possession of methamphetamine in docket number 46730?

STATEMENT OF THE CASE
Nasker was convicted 0f possession 0f methamphetamine

in docket

number 46728 and of

grand theft by possession of stolen property in docket number 46729 (“the 2015 cases”), and the

district court imposed concurrent unified sentences of six years, with two years fixed, and
retained jurisdiction. (R., pp. 17, 119.)

Following the period of retained jurisdiction, in

November 2016, the district court suspended Nasker’s sentences and placed him on supervised
probation for six years. (R., pp. 17-21, 119-23.)
Approximately two months later, in January 2017, Nasker absconded supervision. (R.,
pp. 26, 28, 128, 130.) The state subsequently filed a motion for probation violation and the
district court issued a warrant for Nasker’s arrest. (R., pp. 23-25, 40-41, 125-27, 143-44.)
Nasker was arrested on the warrant in July 2017. (R., pp. 40-41.) After he admitted that he
violated his probation, the district court reinstated him on probation on November 17, 2017. (R.,
pp. 59-60, 64-68, 154-55, 158.)
Nasker checked in with his probation officer once, on November 21, 2017; he thereafter
failed to report for supervision and again absconded. (R., pp. 72-73, 162-63.) Nasker was at
large and unsupervised for almost a full year before he was arrested, on November 8, 2018, for
committing the new crimes of possession of methamphetamine and possession of drug
paraphernalia, as charged in docket number 46730 (“the 2018 case”). (R., pp. 69-73, 76-77, 15963, 166-67, 210-11.) Pursuant to a plea agreement encompassing all three cases, Nasker pled
guilty to possession of methamphetamine in the 2018 case and admitted that he violated his
probation in the 2015 cases by absconding supervision, and the state dismissed the possession of
drug paraphernalia charge, agreed to not file a persistent violator enhancement, and also agreed
to recommend a unified sentence of seven years, with one and one-half years fixed, for
possession of methamphetamine in the 2018 case. (R., pp. 70, 85-86, 160, 175-76, 213-14, 22324.) At the combined disposition and sentencing hearing, Nasker’s counsel acknowledged that
“this is a case of imposition” (1/11/19 Tr., p. 8, Ls. 6-9) and requested that the district court
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impose a uniﬁed sentence of
Ls. 3-6).

the

The

district court

2015 cases and,

years, with one

in the

six years, with

2018

the

2015

cases,

case, the court

in the

imposed a concurrent uniﬁed sentence 0f

(R., pp. 93-95, 182-84, 233-36.)

district court’s orders

from the judgment 0f conviction
Nasker contends

(1/1 1/19 Tr., p. 9,

revoked Nasker’s probation and executed his underlying sentences in

and one-half years ﬁxed.

0f appeal, timely from the

one year ﬁxed, in the 2018 case

2018

six

Nasker ﬁled notices

revoking probation in the 2015 cases, and timely

case. (R., pp. 100-02, 189-91, 241-43.)

that the district court

abused

its

and by imposing a uniﬁed sentence 0f

discretion

by revoking

six years, With

ﬁxed, for possession 0f methamphetamine in the 2018 case. (Appellant’s

his probation in

one and one-half years
brief, p. 4.)

ARGUMENT
I.

Nasker’s Claim That The District Court Abused

Barred
A.

BV The

Its

Doctrine

Discretion

BV Revoking his

Probation

Is

Of Invited Error

Introduction

“Mindful of his counsel’s recognition that imposition of his prior sentences was
warranted” in the 2015 cases, Nasker argues that the

district court

abused

its

discretion

by

revoking his probation, in light of his substance abuse, support from his sister—in-law, purported
remorse, completion 0f a rider, and because he applied for Drug Court, but was deemed not
appropriate for the program. (Appellant’s brief, pp. 4-6.) Nasker acquiesced to the revocation of

his probation

and

is

therefore precluded

court’s decision to revoke his probation.

by the

invited error doctrine

from challenging the

district

Standard

B.

Of Review

A party is estopped, under the doctrine of invited error,
action of the

trial

from complaining

court that the party invited, consented t0 or acquiesced in

m

that a ruling 0r

was

error.

Castrejon, 163 Idaho 19, 21, 407 P.3d 606, 608 (Ct. App. 2017) (citations omitted).

doctrine applies to sentencing decisions as well as t0 rulings during

invited error doctrine

is to

prevent a party

Who caused

trial.

Li.

The purpose of the

or played an important role in prompting a

trial

court to take a certain action from later challenging that action on appeal.

P.3d

at

609

At

Is

Barred

a case 0f imposition, that the question

Tr., p.

uniﬁed sentence 0f

On

8, Ls.

6-8),

six years, With

was warranted”

in the

left is

the

amount of time, and mostly

and recommended only

[trial]

2015

“[W]e understand

its

discretion

invited error.

The

by revoking
district

for the

that the district court

(1/1 1/19

TL,

this

new

impose a

p. 9, Ls. 3-6).

counsel’s recognition that imposition of his prior

cases.

(Appellant’s brief, p. 4.)

Because Nasker

consented to the revocation 0f his probation, he cannot claim on appeal that the

abused

407

Invited Error Doctrine

one year ﬁxed, in the 2018 case

appeal, Nasker acknowledges “his

sentences

BV The

the disposition and sentencing hearing, Nasker’s counsel stated,

charge” (1/1 1/19

Li. at 22,

Idaho 237, 240, 985 P.2d 117, 120 (1999)).

Nasker’s Sentencing Challenge

C.

is

(citing State V. Blake, 133

This

his probation, as such a claim is barred

court’s orders revoking Nasker’s probation

underlying sentences should therefore be afﬁrmed.

by

district court

the doctrine 0f

and executing

his

II.

District Court Abused Its Discretion BV Imposing A
Uniﬁed Sentence Of Six Years, With One And One-Half Years Fixed, For Possession Of
Methamphetamine

Nasker Has Failed To Establish That The

A.

Introduction

Nasker
applied for

2018 case

asserts his sentence in the

Drug Court and was deemed

originally sentenced in the

2015

cases, he

is

excessive because he abuses drugs, he

inappropriate for the program, and,

had support from

his sister—in—law, expressed remorse,

and completed a rider before he was placed on probation. (Appellant’s
trial

when he was

Nasker’s

brief, pp. 4-6.)

counsel requested that the district court impose a uniﬁed siX-year sentence with an

indeterminate term of ﬁve years (1/1 1/19 Tr., p.
request

by imposing

9, Ls. 3-6),

and the

district court

granted his

a uniﬁed siX-year sentence With a lesser indeterminate term 0f four and one-

half years (1/1 1/19 Tr., p. 11, Ls. 19-22). Because Nasker received a total uniﬁed sentence 0f six
years as he requested, With a lesser indeterminate term than he requested, he cannot claim that
the indeterminate portion 0f his sentence

0f invited
the

B.

error.

When

a

excessive since such a claim

Castrejon, 163 Idaho at 21, 407 P.3d at 608.

ﬁxed portion of his

Standard

is

is

barred by the doctrine

Thus, Nasker

may

challenge only

sentence.

Of Review
sentence

demonstrating that

it is

is

Within

statutory

limits,

a clear abuse of discretion.

621, 628 (2016) (citations omitted).

T0

the

bears

appellant

State V. McIntosh, 160 Idaho

carry this burden the appellant must

excessive under any reasonable View 0f the facts.

the

Li.

A

sentence

is

show

burden 0f

1, 8,

368 P.3d

the sentence

reasonable if

it

appears

necessary t0 accomplish the primary objective 0f protecting society and t0 achieve any 0r
the related goals of deterrence, rehabilitation, or retribution.

I_d.

The

district court

is

all

0f

has the

discretion to

weigh those objectives and give them

differing weights

sentence. Li. at 9, 368 P.3d at 629. “In deference t0 the

trial

View 0f a reasonable sentence Where reasonable minds might

8,

368 P.3d

628 (quoting State

V.

deciding upon the

judge, this Court Will not substitute

its

at

when

differ.”

McIntosh, 160 Idaho

at

Stevens, 146 Idaho 139, 148-49, 191 P.3d 217, 226-27

Furthermore, “[a] sentence ﬁxed within the limits prescribed by the statute will

(2008)).

ordinarily not be considered an abuse 0f discretion

by

the

trial

court.”

I_d.

(quoting State V. Nice,

103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).

C.

Nasker Has Failed To Establish

At

An Abuse Of Sentencing Discretion

sentencing, the district court indicated that the one-and-one-half—year-ﬁxed portion 0f

Nasker’s sentence was necessary to protect the community from Nasker’s ongoing criminal
behavior and to promote Nasker’s rehabilitation.

—

(1/11/19 Tr., p. 9, L. 22

p.

11, L. 4.)

Speciﬁcally, the district court stated that Nasker’s performance while on probation in the 2015
cases gave

it

“little

ﬁxture, “at least

reason” to believe Nasker would comply with community supervision in the

Without an extended opportunity for Mr. Nasker to work 0n himself in a

structured setting before ultimately being released

(1/1 1/19 Tr., p. 10, Ls. 3-9.)

Violations

The court noted

including absconding” after he

that

was

by

the Parole

Nasker incurred a “good-sized
ﬁrst placed

“then, once the Court gave sort 0f a last-chance revoke

anything by

way 0f

seemingly has

seems

to

little

trying to

0n probation

interest in following the conditions

in the

set

0f probation

2015

cases,

and

and reinstatement,” Nasker “didn’t d0

comply” and “again wound up

in absconder status quickly,

0f probation,

be 0n some level something 0f a difﬁcult personality

(1/1 1/19 Tr., p. 10, Ls. 11-23.)

Board on conditions of parole.”

who

it

little

inclination t0

may

take

Accordingly, the court concluded that “this

is

more

do

and
so,

to reach.”

the time for that

‘more t0 reach’ t0 be imposed in hopes that the defendant ultimately Will give a serious

effort t0

reforming himself if given a period of time in a structured setting where he’s got nothing that he
ought to be doing, really, beyond trying to give a real effort at self-improvement.” (1/11/19 Tr.,
p. 10, L. 23 – p. 11, L. 4.)
The district court’s analysis is supported by the record. Nasker was first placed on
probation in the 2015 cases in November 2016, and he tested positive for methamphetamine less
than a month later. (R., pp. 26-27.) He subsequently failed to report for drug testing, failed to
attend Rider Aftercare and was eventually discharged for lack of attendance, failed to report for a
scheduled appointment with his probation officer, and changed residences without permission.
(R., pp. 26-28.) Nasker was supervised for only two months before he absconded, after which he
was at large for approximately six months.

(R., pp. 26, 28, 40-41.)

Following Nasker’s

probation violation, the district court reinstated Nasker on supervised probation, and Nasker
subsequently complied with supervision for only four days before he again absconded; he was
thereafter unsupervised for almost an entire year, until he was arrested for committing the instant
possession of methamphetamine offense in the 2018 case. (R., pp. 61, 72-73, 76-77, 193.)
Nasker’s probation officer recommended that Nasker be incarcerated in the penitentiary, stating,
“It is painfully obvious that the defendant is not going to comply with the conditions of
supervision as ordered by the Court or the Idaho Department of Correction.” (R., p. 73.)
Nasker’s complete disregard for the terms of community supervision, his continued criminal
offending, and his refusal to adhere to community-based treatment requirements support the
district court’s determination that a one-and-one-half-year determinate sentence was necessary to
protect the community and to provide for Nasker’s rehabilitation.
On appeal, Nasker asserts that his sentence in the 2018 case is excessive because he
abuses drugs, he applied for Drug Court and was deemed inappropriate for the program, and
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because,

when he was

originally sentenced in the

2015

cases,

law, expressed remorse, and completed a rider before he

brief, pp. 4-6.)

was placed on

However, Nasker has already demonstrated

in-law, expressing remorse for his criminal behavior,

he had support from his

that

probation.

71),

(Appellant’s

having support from his

sister-

and completing the rider program were not

sufﬁcient to curtail his substance abuse and criminal offending, as these factors

he was ﬁrst placed 0n probation in the 2015

sister—in-

(R., p. 17;

all

existed

When

2/26/16 TL, p. 33, Ls. 18-22; p. 37, Ls. 5-

but he nevertheless continued t0 commit crimes and disregard the conditions 0f probation

(R., pp. 26-29, 72-73, 197-98).

Furthermore, Nasker had the chance t0 address his substance

abuse issues Via community-based programming during his two opportunities on probation in the

2015

was

cases, but

offered.

he instead chose to abscond supervision and to not participate in the programs he

(R., pp. 28, 72-73.)

does not show that his sentence
into the

program largely

Nasker has

in the

by

is

fact that

he was deemed “not appropriate” for Drug Court

excessive, particularly since

as a result 0f his

is

appears he was denied entry

(R., p.

179.)

2018 case was excessive.

appropriate in light 0f his ongoing criminal offending and refusal t0

the terms 0f probation, his repeated decisions to abscond, and his failure to rehabilitate

community

despite having been afforded opportunities to do so.

establish that the district court abused

its

discretion

When

it

imposed

C&SC.

1

it

abysmal performance on probation.

failed to demonstrate that his sentence in the

Nasker’s sentence
abide

The

This transcript

is

in appeal docket

44027-2016.

(ﬂ R.,

p. 2.)

Nasker has

failed t0

his sentence in the

2018

CONCLUSION
The

state respectfully requests this

Court to afﬁrm the

district court’s orders

revoking

probation and executing Nasker’s underlying sentences in docket numbers 46728 and 46729, and

Nasker’s conviction and sentence in docket number 46730.

DATED this 23rd day of December, 2019.

_/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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RESPONDENT’S BRIEF

JASON C. PINTLER
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Kenneth K. Jorgensen

KENNETH K. JORGENSEN
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